CITY OF NORTH MIAMI
Arch Creek Bike Path & Pedestrian Bridge
Replacement Project Agreement
IFB No. 15-12-13 (Re-Bid)
(Federal Aid Project) .

THIS ARCH CREEK BIKE PATH & PEDESTRIAN BRIDGE, REPLACEMENT
PROJECT AGREEMENT (“Agrecment”) is entered into this ! ‘day of -
ju,n& , 2013, by and between the Cit{ of North Miami, a Florida municipal
corporation, having its principal office at 776 NE 125™ Street, North Miami, FL 33161 (“City”)
and Ebsary Foundation Co., a for-profit corporation organized and registered to do business in
the State of Florida, having its principal office at 2154 NW North River Drive, Miami, FL 33125
(“Contractor”). The City and Contractor may collectively be referred to as the “Parties”, and each
may individuatly be referred to as “Party”,

RECITALS -
WHEREAS, on December 19, 2012, the City of North Miami (“City™) entered into a
Local Agency Program (“LAP”) Agreement with the Florida Department of Transportation
(“FDOT") to establish guidelines for the receipt and use of grant funds in the amount of Four
Hundred Eighty Seven Thousand Five Hundred Thirty One Dollars ($487,531.00), for the
proposed Arch Creek Bike Path located east of Biscayne Boulevard along 135™ Street, ending at
Bay Vista Boulevard at Florida International University; and

WHEREAS, on Janvary 4, 2013, the FDOT issued the City a Notice to Proceed with the
construction phase of the LAP Agreement, and authorized the City to advertise and receive
competitive bids from qualified general contractors for the construction of the proposed project,
in accordance with the terms outlined in the LAP Agreement; and

WHEREAS, on March 6, 2013, the City issued Invitation Jor Bid No. 15-12-13 (Re-
Bid) Arch Creek Bike Path & Pedestrian Bridge Replacement Project, in order to obtain bids
from qualified general contractors for the replacement of two existing single span concrete beam
pedestrian bridge structures with two single-span steel truss pedestrian bridges along the Arch
Creek bicycle/shared-use path, running along Northeast 135™ Street and connecting to the bike
path on the Florida International University’s Biscayne Bay Campus within the City (“Project
Services™); and ' :

WHEREAS, in response to the IFB, Contractor submitted its sealed bid, qualifications
and related docoments (“Bid”) expressing the capability, willingness and expertise necessary to
perform the Project Services, pursuant to IFB and LAP Agreement requirements; and

WHEREAS, Contractor’s Bid was reviewed, ranked and selected by City administration

as the most responsive, responsible low-bidder whose bid, qualifications and references
demonstrated to be the most advantageous to the City; and
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WHEREAS, on April 24, 2013, the FDOT issued the City a Concurrence Letter,
authorizing the City to proceed with the recommendation of award to Contractor for Project
Services; and

WHEREAS, on » 2013, the Mayor and City Council passed and
adopted Resolution No. - » approving the selection of Contractor and authorized the

City Manager to execute this Agreement, for the provision of Project Services in accordance
with the terms and conditions of the Contract Documents,

NOW, THEREFORE, in consideration of the mutual terms and conditions set forth
herein and other good and valuable consideration, the Parties hereto agree as follows:

R ARTICLE 1 - RECITALS
1.1 The recitals are true and correct and are hereby incorporated into and made a part of this

Agreement.

ARTICLE 2 - CONTRACT DOCUMENTS
2.1  The following documents are incorporated into and made part of this Agreement
(collectively referred to as the "Contract Documents"):

2.1.1 Relevant sections of FDOT’s Local Agency Program Quick Reference Guide
dated March 20, 2009, attached hereto by reference;

2.1.2 LAP Agreement executed on December 19, 2012, befween the City and FDOT,
attached hereto as “Exhibit A”;

2.1.3 Notice to Proceed dated January 4, 2013, from the FDOT to the City, attached
hereto as “Exhibit B”;

214 City’s Invitation for Bid No. 15-12-13 (Re-Bid) Arch Creek Bike Path &
Pedestrian Bridge Replacement Project, as amended (“IFB”), attached hereto by
reference; .

215 Contractor’s response to IFB (“Bid”), attached hereto by reference;

2.1.6 City’s tabulation of contractors responding to the IFB, attached hereto as “Exhibit
C!!; .

2.1.7 City’s Recommendation of Award to Contractor dated April 16, 2013, attached
hereto as “Exhibit D”;

2.1.8 Concurrence Letter dated April 24, 2013, from the FDOT to the City, attached
hereto as “Exhibit E”; and
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2.1.9 Any additional documents which are required to be submitted by Contractor
pursuant to Contract Documents.

2.2 Inthe event of any conflict between the Contract Documents or any ambiguity or missing
specification or instruction, the following priority is hereby established:

2.2.1 The LAP Agreement.

222 Specific written direction from the City Manager or City Manager’s designee.
223 This Agreement.

224 The IFB.

2.3 The Parties agree that Contractor was responsible for clarifying any ambiguity, conflict,
discrepancy, omission, or other error found in the TFB prior to Contractor submitting its Bid or

the right to clarify same shall be waived.

ARTICLE 3 — TERM OF AGREEMENT

3.1  Subject to authorized adjustments, the Term of this Agreement shall be One Hundred
Eighty (180) consecutive calendar days from the date the City issues Contractor the Notice to
Proceed. The Term provided includes the time required to fabricate trusses, delivery and
installation through full Project Services completion. Contractor agrees that the performance of
Project Services shall be pursued on schedule, diligently, uninterrupted and at a rate of progress
which will ensure full completion of Project Services within the agreed time for performance.
Failure to achieve timely performance of Project Services shall be regarded as a material breach
of this Agreement and subject to the appropriate remedies available to the City at law.

3.2 When, in the opinion of the City, reasonable grounds for uncertainty exists with respect
to the Contractor’s ability to perform Project Services or any portion thereof, the City may
request that the Contractor, within a reasonable time frame set forth in the City’s request, provide
adequate assurances to the City in writing, of Contractor’s ability to perform in accordarce with
terms of this Agreement. In the event that the Contractor fails to provide the City the requested
assurances within the prescribed time frame, the City may treat such failure as a repudiation or
breach of this Agreement, and resort to any remedy for breach provided for in this Agreement or
at law.

ARTICLE 4 - COMPENSATION
4.1  Contractor shall be paid an amount not to exceed Four Hundred Thirty Two Thousand
Nine Hundred Fifty and 66/100 Dollars ($432,950.66), for the entire Project Services. This
amount shall remain fixed throughout the Term of Agreement.

ARTICLE 5 - SCOPE OF PROJECT SERVICES
5.1  Contractor shall provide all the required labor, supervision, transportation, materials,
equipment, supplies, tools and services necessary for the completion of Project Services, under
the terms, conditions and specifications contained in the Contract Documents. Contractor shall
perform the Project Services in accordance with that degree of care and skill ordinarily exercised
by reputable members of its profession. :
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5.2 Contractor represents and warrants to the City that: (i) Contractor possesses all
qualifications, licenses and expertise required for the provision of Project Services, with
personnel fully licensed by the State of Florida; (ii) Contractor is not delinquent in the payment
of any sums due the City, including payment of permit fees, local business taxes, or in the
performance of any obligations to the City; (iii) all personnel assigned to perform Project
Services shall be, at all times during the term hereof, fiilly qualified and trained to perform the
tasks assigned to each; (iv) the Project Services will be performed in the manner and at such
times and locations as described by the City for the budgeted amount; and (v) the person
executing this Agreement on behalf of Contractor is duly authorized to execute same and fully
bind Contractor as a party to this Agreement.

5.3 Contractor agrees and understands that: (i) any and all subcontractors used by Contractor
shall be paid by Contractor and not paid directly by the City; and (ii) any and all liabilities
regarding payment to or use of subcontractors for any of the Project Services related to this
Agreement shall be borne solely by Contractor.

54 Project Services shall be completed by the Contractor to the satisfaction of the City. The
City shall make decisions on all claims regarding interpretation of this Agreement and on all
other matters relating to the execution, progress and quality of the Project Services.

ARTICLE 6 - INDEPENDENT CONTRACTOR

6.1 Contractor has been procured and is being engaged by the City as an independent
contractor, and not as an agent or employee of the City. Accordingly, Contractor shall not attain,
nor be entitled to, any rights or benefits under the Civil Service or Pension Ordinances of the
City, nor any rights generally afforded classified or unclassified employees of the City.
Contractor further understands that Florida workers’ compensation benefits available to
employees of the City, are not available to Contractor. Therefore, Contractor agrees to provide
workers® compensation insurance for any employee or agent of Contractor rendering services to
the City under this Agreement. '

ARTICLE 7 - CONFLICTS OF INTEREST
7.1 Contractor represents and warrants to the City that it has not employed or retained any
person or company employed by the City to solicit or secure this Agreement and that it has not
offered to pay, paid, or agreed to pay any person any fee, commission, percentage, brokerage fee,
or gift of any kind contingent upon or in connection with, the award of this Agreement.

7.2 Contractor covenants that no person under its employ who presently exercises any
functions or responsibilities on behalf of the City in connection with this Agreement has any
personal financial interest, directly or indirectly, with Contractor. Contractor further covenants
that, in the performance of this Agreement, no person having such confliciing interest shall be

employed.

ARTICLE 8 - DEFAULT
8.1 If Contractor fails to comply with any term or condition of this Agreement, or fails to
perform any of its obligations hercunder, then Contractor shall be in default. The City shall have
the right to terminate this Agreement, in the event Contractor fails to cure a default within five
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(5) business days after receiving Notice of Default. Contractor understands and agrees that
termination of this Agreement under this section shall not rclease Contractor from any
obligations accruing prior to the effective date of termination.

ARTICLE 9 - CITY’S TERMINATION RIGHTS
9.1  The City shall have the right to terminate this Agreement, in its sole discretion at any
time, with or without cause, upon ten (10) days written notice to Contractor. In such event, the
City shall pay Contractor compensation for Project Services rendered prior to the effective date
of termination. The City shall not be liable to Contractor for any additional compensation, loss of
profits, or for any consequential or incidental damages.

ARTICLE 10 - NOTICES
10.1  All notices, demands, correspondence and communications between the City and Contractor
shall be deemed sufficiently given under the terms of this Agreement when dispatched by registered
or certified mail, postage prepaid, return receipt requested, addressed as follows:

To Contractor: Ebsary Foundation Co.
Attn: Scott A. Alfele, President
2154 NW North River Drive
Miami, FL 33125
Phone: (305) 325-0530
Fax:  (305) 325-8684

To City: City of North Miami
776 N.E. 125" Street
- North Miami, Florida 33161
Attention: City Manager

Additional copy to:  City of North Miami
776 N.E. 125" Street
North Miami, Florida 33161
Attention: City Attorney

10.2  Either Party may at any time designate a different address and/or contact person by
giving notice as provided above to the other Party. Such notices shall be deemed given upon

receipt by the addressee.

10.3  In the event there is a change of address and the moving Party fails to provide notice to
the other Party, then notice sent as provided in this Article shall constitute adequate notice.

ARTICLE 11 - INDEMNIFICATION

1.1 Execution of the Agreement by Contractor is a representation that Contractor has visited the
worksite and is familiar with the local conditions under which the Project Services are to be
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performed, and relieves the City from any liability in regard to any matter not immediately brought
to the attention of the City.

11.2 The Contractor shall defend, indemnify and hold harmless the City, its officers and
employees from and against any and all claims, costs, losses and damages including, but not
limited to reasonable attorney’s fees, caused by the negligent acts or omissions of the Contractor,
its officers, directors, agents, partners, subcontractors, employees and managers in the
performance of the Project Services under this Agreement.

11.3  The Contractor shall be fully responsible to City for all acts and omissions of the Contractor,
its employees, subcontractors, suppliers, or other persons directly or indirectly employed by its
subcontractors or suppliers, and any other persons or organizations performing or furnishing
supplies under a direct or indirect agreement with Contractor. Nothing in the Contract Documents
shall create any contractual relationship between City and any such subcontractor, supplier or other
person or organization, nor shall it create any obligation on the part of City to pay or to cause the
payment of any money due any subcontractor, supplier, employee or agent except as may otherwise
be required by law.

11.4  Nothing contained in this Agreement is any way intended to be a waiver of the limitation
placed upon the City’s liability as set forth in Chapter 768, Florida Statutes. Additionally, the
City does not waive sovereign immunity, and no claim or award against the City shall include
attorney’s fees, investigative costs or pre-judgment interest.

ARTICLE 12 — INSURANCE & BONDS
12.1 Prior to the execution of this Agreement, the Contractor shall submit certificate(s) of
insurance evidencing the required coverage and specifically providing that the City is an additional
named insured. Contractor shall not commence Project Services under this Agreement until after
Contractor has obtained all of the minimum insurance required in the IFB, and the policies of such
insurance detailing the provisions of coverage have been received and approved by the City.
Contractor shall not permit any subcontractor to begin Project Services until after similar minimum
insurance to cover subcontractor has been obtained and approved. In the event the insurance
certificate provided indicates that the insurance shall terminate and lapse during the term of this
Agreement, Contractor shall furnish, at Jeast thirty (30) calendar days prior to expiration of the date
of the insurance, a renewed certificate of insurance as proof that equal and like coverage and
extension is in effect. Contractor shall not continue to perform the Project Services required by this
Agreement unless all required insurance remains in full force and effect.

12.2 Al insurance policies required of the Contractor shall be written by a company with a
Best's rating of B+ or better and duly authorized and licensed to do business in the State of
Florida and be executed by duly licensed managers upon whom service of process may be made
in Miami-Dade County, Florida.

12.3  Payment and performance bonds in the amount of 100% of the compensation amount of
this Agreement shall be required by the Contractor prior to the commencement of Project
Services, pursuant to the IFB. The payment bond shall secure and guarantee payment of all
persons petforming labor or providing materials used for the Project Services rendered under this
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Agreement. The performance bond shall secure and guarantee Contractor’s faithful performance
of this Agreement, including but not limited to Contractor’s obligation to correct defects after
tinal payment has been made as required by the Contract Documens,

ARTICLE 13 - FORCE MAJEURE

13.1 A “Force Majeure Event” shall mean an act of God, act of governmental body or military
authority, fire, explosion, power failure, flood, storm, hurricane, sink hole, other natural disasters,
epidemic, riot or civil disturbance, war or terrorism, sabotage, insurrection, blockade, or
embargo. In the event that either Party is delayed in the performance of any act or obligation
pursuant to or required by the Agreement by reason of a Force Majeure Event, the time for
required completion of such act or obligation shall be extended by the number of days equal to
the total number of days, if any, that such Party is actually delayed by such Force Majeure Event.
The Party secking delay in performance shall give notice to the other Party specifying the
anticipated duration of the delay, and if such delay shall extend beyond the duration specified in
such notice, additional notice shall be repeated no less than monthly so long as such delay due to
a Force Majeure Event continues. Any Party seeking delay in performance due to a Force
Majeure Event shall use its best efforts to rectify any condition causing such delay and shall
cooperate with the other Party to overcome any delay that has resulted.

ARTICLE 14 - PUBLIC RECORDS
14.1  Contractor understands that the public shall have access, at all reasonable times, to all
documents and information pertaining to City contracts, subject to the provisions of Chapter 119,
Florida Statutes, and agrees to allow access by the City and the public to all documents subject to
disclosure under applicable law.

ARTICLE 15 - MISCELLANEQUS PROVISIONS
15.1  No waiver or breach of any provision of this Agreement shall constitute a waiver of any
subsequent breach of the same or any other provision hereof, and no waiver shall be effective

unless made in writing,

152 All representations, indemnifications, warranties and guarantees made in, required by, or
given in accordance with this Agrecement, as well as all continuing obligations indicated in the
Contract Documents, shall survive final payment, completion and acceptance of the Project
Services and termination or completion of the Agreement.

15.3  Should any provision, paragraph, sentence, word or phrase contained in this Agreement
be determined by a court of competent Jurisdiction to be invalid, illegal or otherwise
unenforceable under the laws of the State of Florida, such provision, paragraph, sentence, word
or phrase shall be deemed modified to the extent necessary in order to conform with such laws,
or if not modifiable, then same shall be deemed severable, and in either event, the remaining
terms and provisions of this Agreement shall remain unmodified and in full force and effect or

limitation of its use.

154 This Agreement and Contract Documents constitute the sole and entire agreement
between the Parties. No modification or amendments to this Agreement shall be binding on
either Party unless in writing and signed by both Parties.
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15.5  This Agreement shall be construed and enforced according to the laws of the State of
Florida. Venue in any proceedings between the Parties shall be in Miami-Dade County, Florida.

15.6  The City reserves the right fo audit the records of the Contractor covered by this
Agreement at any time during the provision of Project Services and for a period of three years
after final payment is made under this Agreement.

15.7 The Contractor agrees to comply with and observe all applicable federal, state, and local
laws, rules, regulations, codes and ordinances, as they may be amended from time to time.

15.8  Project Services shall not be subcontracted, transferred, conveyed, or assigned under this
Agreement in whole or in part to any other person, firm or corporation without the prior written

consent of the City.

15.9  The City of North Miami is exempt from Federal Excise and State taxes. The applicable
tax exemption number or certificate shall be made available upon request.

15.10 The professional Project Services to be provided by Contractor pursuant to this
Agreement shall be non-exclusive, and nothing herein shall preclude the City from engaging

other firms to perform Project Services.

15.11 This Agreement shall be binding upon the Parties herein, their heirs, executors, legal
representatives, successors and assigns.

15.12 The Contractor agrees that it shall not discriminate as to race, sex, color, creed, national
origin, or disability, in connection with its performance under this Agreement.

15.13 All other terms, conditions and requirements contained in the IFB, which have not been
modified by this Agreement, shall remain in full force and effect.

15.14 This Agreement may be executed in two or more counterparts, each of which shall
constitute an original but all of which, when taken together, shall constitute one and the same

Agreement.

[The remainder of this page is intentionally lefi blank.]
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ATTEST:

Corporj[? refary or Witness:
By:

’ P/
Print Name: ﬁ , W géﬁf Y
- -

Date: 9/’&/"3

ATTEST:

By: ‘_.-— y
Michadl A. Etienne
City Clerk

APPROVED AS TO EORM AND
LEGAL SUFFICIENZY:

D

By:

Regtne M. Monestime
ity Attorney
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IN WITNESS WHEREOF, the Parties have cxecuted this Agreement by their
respective proper officers duly authorized the day and year first written above.

Ebsary Foundation Co., a for-profit
corporation:

ORI TR

City of North Miami, a Florida municipal
Corporation; “City”

Uz
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